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$r Archibald. Hope, Baronet, 
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John Macdowal, - «= = = 


Reſpondents. 


The Reſpondents C A S E. 


HE Lands of Moolmet, in the County of Edinburgh, formerly belonged to a F amily of the Name of Biggar, and 
are now the Property of Mr. Gharteris of Aimsfield. 


Mr. John Biggar, the Repreſentative of the old Family, having betaken himſelf to the carrying on of Coal- 


works, in which he was much converſant, in 1723 took a Leaſe of the Coal in the Eſtate of J-olmet, for a 
Term of Three Nineteen Years, 


The Lands of Y/olmet lie at the Diſtance of about Four Miles to the Eaſt of the City of Edinburgh :—From them there is 
a gentle Fall to the Sea. — But in this Space, Four different Properties intervene :—#ir/?, An Angle of Mr. Mauchope of Ed- 
mon/lone's Eſtate, which interjects between Moolmet and the Appellant's Lands :—Secondly, The Appellant's whole Eſtate of 
Nidary :—Thirdly, A Part of the Eſtate of Brunſtane:— And, Fourthly, The Earl of Abercorn's Eſtate of Dudingſton, which 
runs to the Sea Shore. | | 


The Woolmet Veins or Seams of Coal running through all theſe other Lands to the Sea, Mr. Biggar imagined it would 
be of Advantage to the J/oulmet Coal, to have a Level to it through One of theſe Veins. | 


With this View, he firſt got from the Earl of Abercorn a Leaſe of the Coal in the Duding ſton Eſtate for Nineteen Years 
from Martinmas 1745; and it is provided by the Leaſe, That it ſhall be in the Power of eithir of the ſaid Parties, or their 
« Foreſaids, (Heirs and Aſſigns) if they ſhall hereafter find it neceſſary, to communicate the Level of the ſaid Coal to any neigh- 
« houring Coal-Works : Provided always, that they be obliged, like as they hereby bind and oblige them, and their Foreſaids, to ſubmit 
« 6% Arbiters to certain the Conſideration to be paid by any One of the ſaid Parties to the other on that Account,” 


Mr. Biggar next purchaſed the ſame Liberty of continuing the Level through that Part of the Eſtate of Brunflane, which 
inte jects between the Dudingſlon and Niddry Eſtates, | 


And, in 1748, he entered into a Leaſe for Nineteen Years with the Appellant, for all the Coal and Coal Seams within 


his Lands of Niddry. This Leaſe contains a Covenant for communicating the Level to that Colliery, and continuing it 


through the Appellant's Eſtate to the upper Collieties ; which is thus expreſſed: And whereas by Tack entered into betwixt the 
i {aid John Biggar and the Earl of Abercorn, of Date the 23d April and qth of May 1746 Years, it is among/t other Things 
« declared, That it ſhall be in the Power of One or either Party to communicate the Level of the ſaid Earl's Coal of Dudingſton 
« to any neighbouring Coal-Works, and to ſubmit to Arbiters to determine what Conſideration either of the ſaid Parties is to pay the 
« other for the Liberty of ſuch Communication : It is therefore herdy agreed, that the ſaid John Biggar ſhall procute the ſaid Earl's 
& Conſent bane ee ney Level to the foreſaid Coal of Niddry ; and that the ſaid Andrew Wauchope hall reimburſe the ſaid 
« John Biggar of the One Half of the e ee. to be paid by him to the ſaid Earl, for the Benefit of communicating his Level 


to the ſaid Coal of Niddry, provided the ſaid Half does not exceed the Sum of t000 Merks Scots: AND FURTHER, it is hereby 
declared, that in caſe it ſhall be found afterwards neceſſary and beneficial to communicate the ſaid Level to the ſaid Coal of Niddry, 
«to any neighbouring Heritor*s Coal, the ſame ſhall only be done with the Advice and Conſent of both Parties, and net otherwiſe ; and 


« the Conſideration to be received for ſuch Communication of the Level, ſhall pertain and be equally divided betwixt them: Ann 
© FARTHER, the ſaid John Biggar binds and obliges himſelf, and his Foreſaids, 10 leave a ſufficient Chinney-Wall betwixt the 
* Niddry C:al and thoſe of the Neighbourhiod, except in that Seam of Coal whereby the Level is io be Communicated to any neigh- 
% beuring Heritor in the Terms before mentioned; in the which Seam he ſhall have Liberty to work through the ſaid Cbinney-Mall, 
&« into the neighbouring Heritor's Grcunds; and that whenever the ſaid Level is brought up, and communicated into the Coal in the 
« Lands of Woolmet, the ſaid John Biggar obliges him and his Foreſaids nat to communicate the Benefit thereof to any neighbouring 
* Heritor's Grcunds, without the Advice and Conſent of the ſaid Andrew Wauchope fir/t had and obtained thereto,” 


Mr. Biggar then began to run a Level from the Sea through all theſe different Eftates ; but having died before the Work 
was completed, it was carried on by his Brother and Succeſſor, Mr. Andrew Wallace; and he having alſo died after having 


brought the Level almoſt up to the Moolmet-Coal, the Reſpondents, who ſucceeded to the Two Brothers, proceeded to complete 


the ſame, but were ſtopped by a 8% (Injunction) upon a Bill of Suſpenſion brought by the Appellant, when the Level was 
within Forty Fathoms of the March or Extremity of the Lands of Niddry next adjoining to ZEdmon/tone, | 8 9 


Matters being in this Situation, the Subject in Diſpute was ſubmitted by the Parties to the Arbitration of the Lord Preſident 


of the Court of Seſſion: - By the Submiſſion or Arbitration Bonds, they ſubmit and refer “ al! Queſtions and Debates preſently 
ſubſeſting berwixt them, in relation to the carrying on and communicating of the ſaid Level, as mentioned in the foreſaid depending 


« Bills Suſt enſion. Anſibers, and others given in by bath Parties, with Power to the ſaid Arbiter, to take all Proof which & 


« ſhall judge necęſſury in relation to the Premiſes, either brfore himſelf er any Commiſſioner or Commiſſioners to be named by him 
* which Proof the Parties to theſe Preſents agree, ſhall be held as legal Evidence in any After- Proceſs or Submiſſion relative 15 the 
* Premiſes, in caſe no Decreet Arbitral ſhall follow in conſequence of this preſent Submiſſim : And with Power to the ſaid Arliter 
„if he ſhall ſee Cauſe, to give ſuch Orders as to carrying on the ſaid Level din ing the Dependence of the Sulmiſſion, 


* as he ſhall think juſt and reaſonable, without hurting the Intergſt er Claim of the ſaid Andrew Wauchope, till the final Deters 
% mination of the Peints thereby ſubmitted.” | 


The Arbitrator, in virtue of theſe Powers, did, of this Date, make an Interim Decree or Award, „ Authiriſing the Re- 
* ſpondent forthwith to prececd in working up the Level in queſtion to the Boundary of the Coal of NiůbDR r, with that if E p- 


© MONSTONE, and then opening the faid Level into the Cral of EDMONSTONE, in order to carrying the jame forward to the Coal 
« within the Lands of WOOLMET, always reſerving to himſelf, after more full Conſideration and Deliberation, to d:tcrmine the 


& other Points ſubmitted to him by the Parties.“ 


The Level was accordingly carried on from the Appellant's Eftate, through the Angle of the Edmon/tene Fſtate, interjeged 
between Niddry and Il volmet, into the Moolmet Colliery.—And ſoon thereafter, at the Deſire of the A ppe:lant and with the 
Conſent of the Reſpdndent, the Arbitrator allowed the Submiſſion to expire. | 


” The Appellant thereafter brought an Action againſt the Reſpondents in the Court of Seſſion, concJuding, That they 
ought and ſhould be decerned and ordained, conjunctly and ſeverally, to make payment to him of the Sum of 300/. Sterling 


« Money 


5 
* Money yearly, from the Day of | that the aforeſai 
| ; aid L * 
4 nicated by chern t the aforeſaid Coals of Edmonſtonu and Vool met, ng the 3 a 7 3 and commy. 


% Time coming, ay and until they ſhall cauſe to be delivered to the ſai 
» ay o the ſaid Purſuer (A p 
ns the ſame is raiſed and wrought, according as the Value of the Coal wrongs, jo one a — 3 N ſaid Coal 
ug t, all be 5 


< by the Books kept of the ſaid Coal, or otherwiſe, prout de jure, i 
ef $6 n th 
W if it ſhould be found, that the Defenders are not liable in | ow . e = —— to follow hereon; 3 | 
« raiſed and to be raiſed by them in Manner foreſaid ; then, and in that Cafe, it ought and de 20th Part of the Colt p 
2 Decreet foreſaid, that the Purſuer may ſtop and ſhut up the foreſaid Level of 9 yy found and declared Ig | 
3 Niddry Coal and the Coals of Edmonſlene and I ooſhet, and keep the ſame ſtopt and ſhut on between the Level of th 
x further, it ought and ſhould be found and declared, that the ſaid John Macdowal and Si Aribibal gf flags coming: A a 
„ foreſaid Tack, ſet by the Purſuer to 7:hn Biggar, to procure and obtain from the Ea A oma Hope are bound bz t , 
3 Servitude of his Level, through the Lands of Dudingſton to the Sea, for carr ing off . 8 3 = Perpetual ble ay . 
5 they ought and ſhould be decerned and ordained to procure and deliver to the Purſuer a Writi TT from Niddry Coal ; and þ 
in his Favours, giving the perpetual Uſe and Servitude of his Level accordingly ; and in caſ 40g irom the Earl of Abercory ; 
5 of Abercorn is not bound 1n Law to give the Uſe of his Level to the Purfubs, but that 3 ve found, that the Earl 
the Purſuer s Coal will be drowned; then the ſaid John Macdowal and Sir Archibald Hope zu ze vp the ſame, whereh 
% conjunctly and ſeverally, to make payment to the Purſuer of the Sum of 20,000 /. Sterli pe ought and ſhould be decerned Vi 
* he will thereby ſuſtain: And further, the ſaid John Macdowal and Sir Archibald Hide ought 2 r gr of the Damage 10 
: diſcharged by Decreet foreſaid, from communicating the ſaid Level of Niddry Coal to r f ould be prohibited and 4 
1 Heritor, without the ſpecial Advice and Conſent of the ſaid Purſuer: And laſtly, the ſaid Jahn 2 % other neighhourin " 
« Hope ought and ſhould be decerned and ordained by Decreet foreſaid, to —_— payment 86 c : 'al and Sir Archilala Th 
< 1000. Sterling, in Name of Damages, and as the Expence the Purſuer has already ſuſtained b th urfuer of the Sum of fad 
*« communicated in Manner foreſaid, and the Expences of the Proceſs to follow hereupon.” y the foreſaid Level's being : 
| | [alt 
This Action came to be heard before the Lord Kennet Ordinary; and no Oppoſiti i V 
the Appellant's Declaration, reſpecting the Communication of the Lind e prog e laſt Concluſion of 
24th Feb, 1770, above Moolmet without the Appellant's Conſent, the Lord Ordinary, by Interlocutor of this Benn Land-Owner the. 
0 found, That under the Leaſe libelled, the Defender, Mr, Hope (now Sir Archibald Hope ) cannst Gs to be 5 Conſent, the 
the Eflate of Woolmet to any Heritor's Coal above that Eflate, without Conſent of the Purſuer, Mr. W cate the Level in othe 
C and appointed bath Parties to give in Memorials upon the other Paints of the Cauſe," » Hr. Wauchope of Niddry ; tot 
| | | | gave 
To the other Concluſions of the Appellant's Libel, reſpecti i . | hon 
reſpecting the ſhuttin th 
to the Grounds of Edmonfline and Moolmet, and the Compenſation for the Beneßt Nr * ne ay Level = 
Communication to the Coal of Edmon/iane and Horlmet, the Reſpondents anſwered, — That Mr. B, et Ve WG, by the = 
ginning, in all the Treaties and Tranſactions reſpeCting the Level, was to carry vp the ſame to 2 An from the Be- of no 
the Level was conſidered as a common Property between the Parties, and that the Conſideration for its deere Coal. — That in 
Eſtates, was to be equally divided between the Appellant and him, free to their reſpective Collieries of dae pes _ 
met. That the Reſtriftions reſpecting the Communicati j : | nes of Niddt and Io... oy 
h petting the Communication to any neighbouring Lands, were not meant to compreh 
met or Edmonſione, which laſt lying between N:ddry and //'zolmet, made it neceſlary, for coming at the Yoo oO end Woo. on ac 
1 pins through them.— That ſuch was the Senſe and Underſtanding of the Parties at the” Time 2 aw = Th 
2 : , 7 i . | C 
the Ni 15 oal was made; and — that the Appellant's Demand of Compenſation had no Foundation. mY ay C 
As to the Appellant's other Demand reſpecting the Obligati | | | Bound 
5 to cation to procure the Earl of A x 
munication of the Duding ffon Level to the the Niddry Coal ths Rees ene Th y ph xn ao Com- of Un 
to Mr. Biggar, Lord Abercorn's Leaſe to him was ſtated to be the Title to the Duding ſton Level, Biggar was _ 1 2 aa 
y dane uch W N a8 » wage 7 from Lord Abercarn: That the Apprehenſion of the Level's being 8 3 Tha 
bercern was groundleſs, as by a former Judgment in a Queſtion be ; | ; 
mined, that he could not ſhut, up the ſaid Td nnn 3s Lontiiip nod Mir. Fallace, "it hal been deve — 
| | 5 | e Pre 
7th Feb, 2771. The Court pronounced this Interlocutor : . Upon Report * | ale 
| 6 port of the Lard Kennet, and havin ö 5 | 
& Level through the Purjuer's Lands, and fe communicate the ſame to the Coal if Woolmet ; and therefore find Tha! 1 <A ma 
5. 7s net entitled to @ Recompence from the Defenders on account of the Communication of the faid Level to the Coal a Wag — 
& nor en account gf its being carried through a Part of Edmonſtone Graund and Coal, which lies interjected Le be as 
ce Woolmet, in reſpect the carrying it through Edmonſtone Coal was eſſentially neceſſary for eke ie ax der iddry and e was 
<c met, which was one great Vaew of the Parti ing i 7 ; | reg the Lever with Wool. this Br 
, one gre. w of the Parties at entering into the Contradt : And find, That the Purſuer cannot ſhut up the ſai the N; 
« Level, but that the Communication thereaf to Woolmet Coal muſt fub/ift Fer the Uſe of the D W ae e 4 . ſaid e Ma 
cc Woolmet Coal as Heirs or ¶ ig nees of the ſaid deceaſed John Biggar ; /o long as they ſhall continue to 0 Right rare - Fu The 
| , : the faid Gu of W oolmet ; and therefore aſſoilxie the Defeuders from theſe Concluſians of the Purſuer's Libel: and pat, ar. Award, 
. remit to the Lord Ordinary to hear Parties further on the other Paints of the Cauſe, and to do therein as be ſtall find juſt.” ö hoade i 
3 ; 5 | ly hay 
28th Jan, 1773 The Appellant without aſking a Deciſion upon theſe other Points f which is the C | + ti 
brought the os before your Lordſhi 82 When ou we 1 G a 5 Grouped 2 the goaſent Appeal) F md 
| gh aue ye 9 y re pleaſed to order and adjudge, That the ſaid Interlocutor complained maintain 
/ in the ſaid Appeal be, and the ſame is hereby reverſed : And it is hereby declared, That John Biggar had 10 Right by the Leaſe Reſpond 
& entered into between him and the Appellaut, to communicate the Level carried through the Appellant's Lands to the Lands of Ed- his Awa 
hs monſtone ar Woolmet, with:ut the Apfellant's Conſent fir/t had and obtained: And it is further ordered, That the Cauſe be res Appellan 
mitted to the Court of Seſſion, to do thereupon what ſhall be agreeable to Law and Juſtice,” 5 ecree o 
| 3 I” | Time th, 
1$th Feb. 1973, The Appellant thereafter preſented a Petition to the Court of Seſſion, praying that Court, “ To find and declare in T. Lerel 
& of the Judgment upon the Appeal, —2dly, And in conſequence thereof + od. That the Fee WP rd at role fort 1 
«c with t5 proceed it fputtin Up the forejaid Level, where it communicates from the Lands of Niddry into the Lands of Edmonſtone. 209 A 
10 785 To aſcertain what on/ideration ought to be paid to the Petttorer by the Defenders, Sir Archibald Hope and Cajtaix by the R. 
M Doewal, for the Benefit and Advantage which they have had in raiſin Coals on the Lands of Edmonſtone and Woolmet, by ther than 
PP Means of the faid Level, fence it was firſt communicated to the Lands of Edmonſtone ; or what further Duantines of Coal they ſhall Appellant 
% raiſe in ſaid Grounds of Edmonſton and Woolmet, ay and until the afereſaid Communication is effeetually ſhut up.— 4thly, Tofnd and it dep 
2 the Defenders, Sir Archibald Hope and Captain M Dowal, bound and obliged to obtain from Lord Abercorn, and deliver io —That ir 
the Paitimer, a perpetual Communication of the Dudingſton Level to the Niddiy Coal, and to decern and declare accordingly,” ommuny 
39th Feb. 1773 The Court pronounced this Interlocutor : * Having beard the foregoing Petitt 7 
! | : b going Petition, with the Fudgment 0 the Houſe of Peeri; The R 
| £6 they, in Terms of that Judgment, find and declare, That John Bega had 4 Right by 22 Leaſe ven 3-4 33 the of the Ad 
1 fi 2 11 2 ger N the Petitioner's Lands to the Landi of Edmonſtone and Woolmet, without tie that he hir 
Conſent of the Petitioner firfl had and obtained thereto; and remit the whole oth vt; in the Petitior % Ordi- in determi 
nary, W Power to him ts do cherein B Jes jul,” ut the whole other Paints in dhe Petition to the Lord Kennet Od rden 
| | | J * | | y bard ; 
W 2 28 pot a ] 
The CO LIES after wards to be heard before the Lord Ordinary, and his Lordſhip ſignifying, that he would report the e triflin 
Debate to the Court, the Parties gave in Informations upon the Points debated. ; oy been 
ps f | vel's bei 
The Appellant chiefly inſiſted upon his Concluſion for ſhutting up the Level, —He contended, That this was a Right conſe Vier ma 1 
quential of your Eordſhips Judgment, determining, That John Biggar had no Right, &y the Leaſe entered into between bin vow ſtang 
and the Appellant, to communicate the Level carried through the Appellant's Lands to the Lands of Edmonſtene and I int this Level t 
without the Appellant's Conſent firſt had and obtained. | | 9 8 em for N 
The Reſpondents, on the other Hand, contended — That vour Lordſhip' d ion of the Upon th 
K a „— That you p's Judgment was ſingly upon the Conſtruction ot pon the 
Leaſe itſelf.— That nothing farther was done, or meant to be done, by your Lordſhips than e in the eee r Hat in le 
5 Conſtructiol, eight 


(3) 


digen ien, viz. That Jol Biggar bad no Power, by the ſaid Leaſe, to extend"the Level further than the Lands of NIA, 
Co ' 1 the Appellant's Conſent.— That no Regard was had to any ſubſequent or collateral Right or Proceeding, by which the 
xeondent might be entitled to the Communication of the Level independent of the Leaſe, 


tl the Submiſſion ſubſequent. to the Leaſe, the Arbitrator was empowered. to pronounce ſuch Decrees and Orders for 
ing on the Level as he ſhould judge proper: — That, in conſequence of theſe Powers, he did order, that the Level ſhould 
d. ele acroſs. the Boundary into the Lands of Idnonſione and Movolmet—and which was done accordingly: — That no 
be ca was thereby committed ; and the Reſpondents are entitled to the Communication of the Level, made in conſequence 
þ — conſented to by the Appellant himſelf in the Deed of Submiſſion, 
0 


The Appellant anſwered, —That it was not improbable, that when the Interim Order was made, the Arbitrator had it in 
eu to perpetuate this Communication to the Level to theſe ſuperior Grounds, ſo long at leaſt as the Reſpondents Right to 
yy allieries ſhould ſubſiſt upon a proper Recompence and Satisfaction being decreed to the Appellant; but as this Order 
28 1 meant as a temporary Expedient till Matters ſhould be prepared for à final Decree, the Communication of the Level 
ee oy inted, behoved to ceaſe when the Submiſſion itſelf expired, without ſuch final Decree or Award being made ;— 
_ ! Fe oplied in the Nature of all Submiſſions, that the Decreet Arbitral, or Award, muſt exhauſt the whole Matters 


cbmitted That it appeared, from the Clauſe in the preſent Submiſſion agreeing to partial Awards, that the Effect 
y 


hem was underſtood to depend upon the final Award; and therefore the Appellant was at liberty, notwithſtanding of the 
3 Order of the Arbitrator, to ſhut up the Communication of the Level. 


The Reſpondents replied, —That, by the Expiration of the Submiſſion,” it became impoſſible to ſay what might have been 
Joment of the Arbitrator upon the other Queſtions in Diſpute 3 Eutj as under the expreſs Power given by the Submiſſion 

he Ju 01 had been communicated, there was a jus guæſſtum to the Reſpondents, of which they could not be deprived by any 
the Point not having been determined: That it was a Miſtake to ſuppoſe, that the Proceedings under the Submiſſion muſt fall 
* Ground when the whole Matters ſubmitted were not determined: — That this could only be the Caſe where the Parties 
ol 7 Power to the Arbitrator to give partial Awards or Decrees, thereby ſhewing, that the Subject Matter of the Submil— 
. not be divided. — Where a partial Award is given, and the Submiſſion happens to expire before certain other Points 
"ted are determined, if the Parties are not diſpoſed to renew the Submiſſion, they can only be decided in a Court of 
ju bee That the Appellant in this Caſe might have theſe other Points tried; but whether the Level ſhould be communicated 
Jl 5 Ot no longer a Queſtion; and the Appellant, therefore, could not ſhut up the Level, of which the Reſpondents were 
or oy ellion, under a Judgment of the Arbitrator in their Favour, — The Reſpondents likewiſe ſubmitted to the Court, That, 
g he dete extremely willing that the Arbitrator ſhould have proceeded to determine all the Points diſputed, and as it was 
3 the Fault of the Appellant that the Arbitrator did not determine them, any Claim, which he might otherwiſe have had 
N account of the Level's being communicated, was not now competent. 


The Appellant did admit, That the Interim Order by the Arbitrator would be ſufficient to protect the Reſpondents from 
ay Claim of Damages upon account of any ſuppoſed tortious Proceedings upon their Part, in carrying the Level beyond the 
Boundary of the Lands of Niddry into any of the neighbouring Grounds ; but he contended, that his preſent Claim was not 
af tha Nature, but merely for Rgſitution, and to have Matters replaced in atu quo, by ſhutting up the Level, the Expence 
of which ought to lie upon the Reſpondents. 


That with reſpect to the Recompence and Conſideration which ought to be paid to him for the Communication of 
the Level to the Grounds of Edmon/tone and Woolmet, it would depend upon the Endurance of the Communication, and of 
the Profits which had ariſen or might ariſe therefrom, ſo long as it had been or ſhall be kept open. That what Sum ſhall 
he deemed a ſuitable Recompence for this Communication of the Niddry Level muſt be in arbitrio judicis according to Cir- 
cumſtances: That before the Communication of the Level to the Moolmet Coal-Pits, they were full of Water :—That it was 
impoſſible, without a Level or Fire-Engine, to work the Coal ;—and the laſt would have been attended with a conſiderable 
annual Expence:—That this Claim, for One-twentieth Part of the Profits that have already accrued, or that ſhall hercafter 
aſe, upon the Coals raiſed from, theſe Coallieries to which the Level had been communicated, ſeemed well founded ;—and 
he was informed, ſuch Proportion had been paid in other Places for like Advantages—But that no Judgment could pals upon 
this Branch, of the Cauſe till a previous Determination was had, Whether he was entitled to have the Communication of 
the Niddry Level ſhut up, and till Trial is made whether that can be effectually done. 


The Reſpondents anſwered, — That was the Level to be ſhut up, and ſuppoſing there had never been a Submiſſion or 
Award, the only Conſequence of your Lordſhips* Judgment would have been, to put Matters on the Footing as if the Re- 
ſpondents had taken Poſſeſſion of the Level at their own Hand, without any Conſent or Authority; and the Appellant could 
only have recovered of the Reſpondents ſuch Damages as he could ſhew he had ſuffered in his Property by their Act :— That, 
if this would be the Deciſion of the Law in the Caſe of a tortious Act or Communication, it could upon no Principle be 
maintained, that becauſe the Level was communicated from the Lands of Niddry to Moolmet, not only without any Tort of the 
Reſpondents, but with previous Power and Conſent on the Part of the Appellant, given the Arbitrator, and by Authority of 
his Award, that they ſhould be in a worſe Situation than if they had unlawfully invaded the Appeilant's Property : That the 
Appellant's Demand, therefore, can never be carried further than to be put in /tatu quo, as at the Date of the Arbitrator's 
Decree or Award ; or, in other Words, that he ſhould be at liberty to put the Level in the ſame Situation it was in at the 


Time the Award was made, and further reimburſed of any Damage he may have ſuſtained ſince the Communication of the 
Lexel, | | | 


24, The Reſpondents contended, That if any Conſideration was, notwithſtanding, thought to be due to the Appellant 
by the Reſpondents, for any Benefit which they may have received from the Communication of the Level, it could go no far- 
ther than to a Share of the Profits ariſing to them from the Coal in the Lands of Edmonſtone; the only Communication of the 
Appellant's Level being into the Angle of Edmon/lone Eſtate, which intervenes between the Lands of Niddry and 1/olmet ; 
and it depending upon Mr, J/auchope of Edmon/ton, not upon the Appellant, whether it ſhould be carried forward to Moolmet: 
—That in Fact, therefore, Mr. Wauchope of Edmon/lone, and not the Appellant, would be intitled to the Conſideration for the 
Communication of the Level to the Coal of Moolmet. 


The Reſpondents likewiſe tated ſundry Circumſtances to correct the Appellant's extravagant Notions and Repreſentations 
of the Advantages the Reſpondents had received from the Communication of the Level, and which, at the ſame time, ſhewed 
that he himſelf had derived the greateſt Benefit from it; - Circumſtances which ought to weigh much with a Court of Juſtice 
in determining a Queſtion of Compenſation.— And the Reſpondents concluded with obſerving, that their Situation was ſingu- 
aly hard; they were at the ſole Expence of making this Level, which coft many Thouſand Pounds, whereby this Appellant 

s got a large Eſtate, which will yield, at a moderate Computation, 70,000 J. of groſs Produce, and which before was let at 
e trifling Rent of 554. 115. 2 4. Sterling. They have alſo incurred a very great Expence by the various Law-Suits which 
ave been occaſioned by it ;—and the Earl of Abercorn is inſiſting likewiſe for a Conſideration, not only on account of the 
Livel's being communicated to Moolmet, but alſo for a Conſideration for all the other Eſtates to which it has already or here- 
ner may be communicated : And yet the only Advantage which the Reſpondents can poſſibly reap by this Level, as Matters 
re ſtand, is for the few Years which the Leaſe of Moolmet is to endure. Mr. Biggar could never believe, that by carrying. 
4a cvel to Y//tolmet, he was to be liable both to Lord Abercorn and the Appellant, not only for a Conſideration to both of 
em for J/colmet, but alſo for all the Land-Owners to whoſe Eſtates the Level might afterwards be communicated, 
N the third Concluſion of the Appellant's Action, the Reſpondents procuring to him a perpetual Communication of the 
bis p* on Level to the Grounds of Niddry, or furniſhing him with a Decree or Judgment of the Court, eſtabliſhing 
Acht to ſuch a perpetual Communication ;—the Reſpondents anſwered, "That the Appellant, in arguing this Point, 
i for granted that the Contract run in Terms and contained Words not to be found in it. Mr. Biggar, by the Leaſe, 
| comes 
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comes under no Obligation to procure a perpetual Communication from Lord Abercorn; 

his Lordſhip's Conſent io communicate the 10 Niddry. This he did, and the rebut} Hog — hr 8 bound to 
Level; but Mr. Piggar came under no Obligation to warrant that Communication, when — in Poſſeſſion e the 
But, 24%, As the Communication of the Level from Duding ton to Niddry was lawfully made, the 05 M Perpetuity, 
could not do it, if practicable, without occ aſioning the Water to regorge upon the ſuperior Proociotos of Dudin 
Proprietor has a Right to do.— 30%, That a Queſtion had occurred relative to this Level between the i ch no inf 
Mr. Wallace, where it was maintained, That the Benefit of the Level granted by the Earl thould ceaſe wh h | 
the Tack with which it was granted. But in this Plea the Noble Lord was over-ruled, both in the Cabs * 
before your Lordſhips; and it was found, “ That the Communication of the Level“ being granted during the Cy . 
*© Tack by the Leſſee to a neighbouring Coal- work, is nt deter minalle by the Terms of the Tack but th ric 
* ſubfiſt for the Uſe of the Leſſee and his Heirs, ſo long as they ſhall continue to have Right and Intered in N _ / 
“ Coals to which the Level hall be communicated, as the ſaid neighbouring Coals are aſcertained by the Intent, boring 
© 23d December 1760, and bth March 1561.” —4qthly, The Reſpondents contended, That the Obligation Mr. 3 
under to the Appellant, to procure Lord Abercorn's Conſent, was fulfilled by the Communication of the Level t he J 

of Niddry. He agreed to communicate the Right he had from Lord Abercorn ; but he came under no Obligation 1 me Lands 
cate a better Right than he himſelf had. The Obligation he came under to the Appellant recites and ſtates the Ea 
from Lord Abercorn as his Title to communicate the Level. The Appellant does not pretend to ſtipulale a better Bi. I 
he knew Mr. Biggar had a Power to give: He accepted of the Duding ſton Level under all the Powers which 1 Nee 
of Duding ſton then had or might acquire over it. The Tranſaction, therefore, was no more than an 1 nete 
Powers which Mr, Biggar had to the Dudingſſon Level, which were completely exerciſed by granting the Co iis. as 
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procure 


NCy of the 
lame may 


of 


Biggar cane 


The Court 
& in reſpec? that the Level from the Lands of Niddry was communicated into the Lands of Edmonſtone 
& the Arbiter choſen by the Parties io determine the Queſtions between them concerning the ſaid Level, and wiich Opg.y 1, 5. 
& had Power to pronounce ; theref.re the Lords FIND, That the Purſuer Andrew Wauchope 7 Niddry, during the Sul 3 
& of the Defenders, Sir Archibald Hope and Captain John M Dowal their Rights an! Iutereſbs in the Calli Eda 
te ſtone and Woolmet, in virtue of their preſent Leaſes, is not intitled to ſbut up the foreſaid Level; bur rind, That REED 
«© Defenders, for any Benefit which it ſhall appear that they have enjoyed, or ſhall hereafter enjoy, by means 7 on 
& Communication for raiſing Coals in the Lands of Edmonſtore and Hooimet, are liable to the Purſuer in a Recor hs 10 
« that Account: Farther, THE Lok DS FIND he ſaid Defenders, in conſequence of the Leaſe of the Niddry Coal by Fo ede 
6 79 John Biggar, liable 10 warrant a Communication of the Dudingſton Level to the Niddry Ccal, fo long as their preſent Rib 
&* to the ſaid Dudingſton Level ſhall ſulſiſt, but no longer; AND REMIT to the Lord Ordinary to proceed accordingly is 
ce hear Parties on any other Points of the Cauſe, and to do as he ſhall ſee juſt,” 95 1 


- ov c | ö 77 3 « 
pronounced this Interlocutor : ** On Report of the Lord Kennet, and having advised the Inſermation bine in 
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As the Conſequence of this Judgment would be to involve the Reſpondents in a great deal more Litigation with the Ay. 
pellant, they came to the Reſolution of agreeing to ſubmit to the chief Point in the Prayer of his Petition, which prayed No 
Court to find, That he is at Liberty forthwith to proceed in ſhutting up the foreſaid Level, where it communicates from 
the Lands of Niddry to the Lands of Edmonſtene: — The Minutes of this Date bear, © That the Sclicitor for Sir Archibald 
« Hope repreſented, That the Cauſe of the Diſputes betwixt the Parties was owing to an Interim Order by the Arbiter :. Tg, jy 
& nw fer Sir Archibald judicially defired Mr, Wauchope 1% put the Level of the Coal in the preciſe Situation it was in at the 
& Time the Arbiter pronounced the Interim Order,” 


Rae (Counſel for Mr. J/auchipe) anſwered, © That he could not at preſent give any Anſwer to the above Lemand,“ upon 
which the Lord Ordinary pronounced this Interlocutor, © Ordains Mr. Mauchape, againſt next Calling, to give an Anfwer 
eto the above Demand.” — The Reſpondents afterwards enrolled the Cauſe before the Lord Ordinary, that the Appellant 
might give his Anſwer as directed by his Lordſhip's Interlocutory Order; which he till declining, they preferred a Reclaim- 
ing Petition to the whole Lords, wherein they {tated their judicial Conceſſion; and in reſpect thereof, prayed their Lordihips 
to find, that the Appellant could have no Claim againſt them in time coming, on account of the Communication of the Level ; 
and that, as to Time paſt, they could be no further liable than to the Extent of the Damages which the Appcllant ſhall have 
ſuſtained in his Property by the Nidary Level having been communicated to Edminſtone and Mocliet, at leaſt, that any Con- 
ſideration to be given, can only be commenſurated by the Profits ariſing to the Reſpondents from the Coal of EL amon}tone, 


This Petition was ordered to be anſwered by the Appellant 5 but in place of anſwering the ſame, or waiting till the Cauſe 
ſhould be finally determined, he preſented a Petition and Appeal, wherein, notwithſtanding of the Conceſſion of the Reſpon— 
dents of 17th December 1773, he appeals from the Interlocutor of gth December 1773, in ſo far as it finds the Aßpellant, 
during the Subſiſtance of the Reſpondents, their Right and Interejt in the Ccallieriss of Edmonſtone aud Woolmet in virtue 
of their preſent Leaſes, is not entitled to ſhut up the foreſaid Level; and in fo far as it finds, that they are liable to warrant a 
Communication of the Dudingſton Level to the Niddiy Coal, jo long as their preſent Right to the ſaid Dudingſton Level ſhall fal- 
#17, but no longer. But the Reſpondents humbly hope, that theſe Parts of the Interlocutors complained of by the Appellant 
will be affirmed, with Cots, and the Cauſe remitted to the Court of Seſſion, that they may proceed to determine the other 
Points brought under Review by the Reſpondents Reclaiming Petition, for the following, or other 
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I, | The Communication of the Level to the Woolinet-Colliery was made in conſequence of the Award of the Arbi— 
trator mutually choſen by both Parties, purſuant to ſpecial Powers given him for that Purpoſe by theſe Parties 
in the Submiſſion or Bond of Arbitration. And having been ſo made, it cannot now be ſhut up, but by C 
ſent of both Parties. Beſides the now Demand of the Appellant for ſhutting up the Level, 1s inconſiſtent with the 
Concluſions of his own Libel or Declaration in this very Cauſe : As there, he fir/t, concludes, F or a Canſelercten 
for the Benefit of the Level in all Time coming : And it is only in the Event of his failing to obtain ſuch Confulera: 
tion, that the other Concluſion for ſhutting up the Level is added. So circumſtanced therefore, the only Queition 


before the Court on this Part of the Cauſe, was, with reſpect to the Share of the Conſideration which the 


Appellant might be entitled to for a Continuation of ſuch Communication, after the Cauſe was returned, a 
Reſpondents having before that Time poſſeſſed the Level, bona fide, under the Authority of the Award of 1 f 
Arbitrator, and of the firſt Judgment of the Court below in their Favour, —And the Reſpondents, by ine 
judicial Offer which they made (for the Sake of Peace, and to prevent a diſagreeable, tedious, and expenuve 
Litigation) put an End to every Queſtion on that Point, and to any Pretence for a Claim of Cmfideration in 
favour of the Appellant, after the making ſuch judicial Offer, The Appeal, brought aiter ſuch C RP 
when another Part of the ſame Interlocutor was kept open for Judgment by the Reſpondents Reclaiming _ 
under Order to be anſwered, (and while ſeveral other Points in the Cauſe are ſtill undetermined) is to the Jalt 
Degree wanton and vexatious. | | 
II. Suppoſing the judicial Offer of the Reſpondents out of the Caſe, they contend, That theſe Parts of the 2 
of gth December 1773, complained of;by the Appellant, are agreeable to Law and Juſtice, and — 
the Judgment of your Lordſhips.— That Judgment, in ſo far as it reverſed the Decree of the Court 0 : _— 
is (with great Submiſſion) merely a general Reverſal, taking the former Decree out of the Way, in 8 : 
in your Lordſhips declaratory Judgment which follows the Words of Reverſal : But without _ 1 1 
meaning to eſtabliſh any Thing further, than the taking out of the Caſe the Decree of the Court below, *: 


1 b 
ſubſtituting in its Place your Lordſhip's declaratory Judgment, leaving every Thing elſe in the One 
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termined by the Court below: The only Thing ſettled by your Lordſhips declarato is, T 
* Biggar had no Right, by the Leaſe, to communicate Fed Level 8 Conſent of 9.7 _—_— 1 
Conſent he has already given by empowering the Arbitrator to conſent for him this was done, and the Level 
communicated in conſequence thereof.— That Queſtion therefore had been previouſly determined by the Agree- 
ment of Parties. —And with reſpect to the Conſideration, (a Point in the Cauſe ill undetermined) the Leaſe 


e which conſiders the Continuation of the Level a joint Concern, in which both Parties were equally to ſh 

: reby points out a certain Mode for aſcertaining the Appellant's Sha RF hal 
| | 2 p wy ro 8 ppe re of ſuch Conſideration, if any ſhall 
| | Obligation to vr | 3 

Mr. Biggar came under no C 5 to procure from Lord Abercorn a perpetual Communicatio ne- 
933 ton Level to the Coal of Niaary; — there is no Mention made in the Lak of a perpetual Trot Shag th 
' Mr. Biggar only became bound to procure Lord Abercorn's Conſent to communicate the Level to the Niddr 

_ Coal, and this has accordingly been done long ago; but Mr. Biggar came under no Obligation to warrant chat 
, 1 Communication when made to Perpetuity, The ſole Foundation of the Tranſaction between the Appellant 
and Mr, Biggar, was the Leaſe from Lord Abercorn to Mr. Biggar ; and the Appellant knowing the Nature of 
_ Mr. Biggar's Right, could never expect or mean to acquire a better Right than Mr. Biggar himſelf was poſſeſſed 
5 of: But the Appellant now enjoys the Uſe of Lord Abercorn's Level, under a Title which, the Reſpondents are 


3 adviſed, cannot be defeated. In the preſent Caſe, it is ſufficient for their Purpoſe to ſay, that the Judgment of 
| your Lordſhips ſecures that Enjoyment to the Appellant, fo long as the Reſpondents hate 2a . = bs 
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comes under no Obligation to procure a perpetual Communication from Lord Abercarn; | 
his Lordſhip's Conſent io communicate the Level to Niddry, This he did, and the 9 —4— . we to procure 
Level; but Mr. Þiggar came under no Obligation to warrant that Communication, when 44 . e 
But, 24), As the Communication of the Level from Duding flor to Niddry was lawfully made, the 
could not do it, if practicable, without occaſioning the Water to regorge upon the ſuperior n 
Proprietor has a Right to do.— 3%, That a Queſtion had occurred relative to this Level between the E N 
Mr. Wallace, where it was maintained, That the Benefit of the Level granted by the Earl ſhould ceaſe with 

the Tack with which it was granted. But in this Plea the Noble Lord was over-ruled, both in the Court 
before your Lordſhips; and it was found, ** That the Communication of the Level-being granted during the 0 
* Tack by the Leſſee to a neighbouring Coal-work, is not deter minablè by the Terms of the Tack — that th 

„ ſubſiſt for the Uſe of the Leflee and his Heirs, ſo long as they ſhall continue to have Right and Intereſt in che de laine me 

*© Coals to which the Level ſhall be communicated, as the ſaid neighbouring Coals are aſcertained by the "fs, ons 1. 

& 23d December 1760, and bth March 1761.” —qthly, The Reſpondents contended, That the Obligation Mr nah of 
under to the Appellant, to procure Lord Abercorn's Conſent, was fulfilled by the Communication of the n _ r 
of Nidary. He agreed to communicate the Right he had from Lord Abercorn; but he came under no Obligation 4 ol Lands 
cate a better Right than he himſelf had. The Obligation he came under to the Appellant recites and ſtates the vey Mmunj. 
from Lord Abercorn as his Title to communicate the Level. The Appellant does not pretend to ſtipulate a better K. ie had 
he knew Mr. Biggar had a Power to give: He accepted of the Dudingſion Level under all the Powers which the pen than 
of Duding ſton then had or might acquire over it, The Tranſaction, therefore, was no more than an Aſligame *Oprietor 
Powers which Mr, Biggar had to the Duding ſton Level, which were completely exerciſed by granting the Communication the 


The Court pronounced this Interlocutor: * On Report of the Lord Kennet, and having adviſed the Tnfermation; h 


ine ine, 


ce jn reſpect that the Level from the Lands of Niddry was communicated into the Lands of Edmonſtone and Voolmet, by Orgy f 
ks ; der 
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&« the Arbiter choſen by the Parties to determine the Queſtions between them concerning the ſaid Level, and which Qrq;y 13, Arts 
& had Power to pronounce ; therefire the Lords FIND, That the Purſuer Andrew Wauchope / Niddry, during the Sobſillen 
& of the Defenders, Sir Archibald Hope and Captain John M Dowal their Rights and Intereſis in the Colliariss of Eq ng 
& ſtone and Woolmet, in virtue of their preſent Leaſes, is nat intitled to ſhut up the fareſaid Level; BUT rin, Thar r 
&« Defenders, for any Benefit which it ſhall appear that they have enjoyed, or ſhall hereafter enjoy, by means of on 
Communication for raiſing Coals in the Lands of Edmonſtore and Hooimet, are liable to the Purſuer in a Recompence 0 
c that Account: Farther, THE Lok DS FIND the ſaid Defenders, in conſequence of the Leaſe. of the Niddry Coal by the Purſur 
4 79 John Biggar, liable io warrant a C:mmunication of the Dudingſton Level to the Niddry Cal, fo long as their preſent Rib 
& to the ſaid Dudingſton Level ſhall ſulſiſt, but no longer; AND REMIT to the Lord Ordinary to proceed accordingly, 3 
& hear Parties on any other Points of the Cauſe, and to do as he ſhall ſee juſt,” 1 


As the Conſequence of this Judgment would be to involve the Reſpondents in a great deal more Litigation with the Ay. 
pellant, they came to the Reſolution of agreeing to ſubmit to the chief Point in the Prayer of his Petition, which prayed the 
Court to find, That he is at Liberty forthwith to proceed in ſhutting up the foreſaid Level, where it communicates from 
the Lands of Niddry to the Lands of Edmonſlone;— The Minutes of this Date bear, “ That the Sclicitor for Sir Archibald 
« Hope repreſented, That the Cauſe of the Diſputes betwixt the Parties was owing to an Interim Order by the Arbiter : Tg. he 
% nw fer Sir Archibald judicially deſired Mr, Wauchope to put the Level of the Ceal in the preciſe Situation it was in at the 
c Time the Arbiter pronounced the Interim Order.“ 


Rae (Counſel for Mr. Wauchope) anſwered, “ That he could not at preſent give any Anſwer to the above Lemand,“ upon 
which the Lord Ordinary pronounced this Interlocutor,“ Ordains Mr. I/auchipe, againſt next Calling, to give an Anſwer 
e to the above Demand.” — The Reſpondents afterwards enrolled the Cauſe before the Lord Ordinary, that the Appellant 
might give his Anſwer as directed by his Lordſhip's Interlocutory Order; which he ſtill declining, they preferred a Reclaim- 
ing Petition to the whole Lords, wherein they {tated their judicial Conceſſion; and in reſpect thereof, prayed their Lordſhips 
to find, that the Appellant could have no Claim againſt them in time coming, on account of the Communication of the Level; 
and that, as to Time paſt, they could be no further liable than to the Extent of the Damages which the Appcllant ſhall have 
ſuſtained in his Property by the Nidary Level having been communicated to Euminſtone and Moclmet, at leaſt, that any Con- 
ſideration to be given, can only be commenſurated by the Profits ariſing to the Reſpondents from the Coal of £4nmtone, 


This Petition was ordered to be anſwered by the Appellant; but in place of anſwering the ſame, or waiting till the Cauſe 


| ſhould be finally determined, he preſented a Petition and Appeal, wherein, notwithſtanding of the Conceſſion of the Reſpon- 


dents of 17th December 1773, he appeals from the Interlocutor of gth December 1773, in fo far as it finds the Appellant, 
during the Subſtance of the Reſpondents, their Right and Intereſt in the Coallieriæs of Edmonſtone and Woolmet in virtue 
of their preſent Leaſes, is not entitled to ſhut up the foreſaid Level; and in fo far as it finds, that they are liabli ts warrant a 
Communication of the Dudingſton Level to the Niddry Coal, jo long as their preſent Right to the ſaid Dudingſton Level jhal! ſub- 
fit, but no longer. But the Reſpondents humbly hope, that theſe Parts of the Interlocutors complained of by the Appellant 
will be affirmed, with Cots, and the Cauſe remitted to the Court of Seſſion, that they may proceed to determine the other 
Points brought under Review by the Reſpondents Reclaiming Petition, for the following, or other 
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The Communication of the Level to the Woolmet-Colliery was made in conſequence of the Award of the Arii- 
trator mutually choſen by both Parties, purſuant to ſpecial Powers given him for that Purpoſe by theſe Partie 
in the Submiſſion or Bond of Arbitration. And having been ſo made, it cannot now be ſhut up, but by Cr. 
ſent of both Parties. — Beſides with t 
Concluſions of his own Libel or Declaration in this very Cauſe : As there, he firſt, concludes, F or a Cmſpaerati 

for the Benefit of the Level in all Time coming: And it is only in the Event of his failing to obtain ſuch Con Mera- 
tion, that the other Concluſion for ſhutting up the Level is added. So circumſtanced therefore, the only Queſtion 
before the Court on this Part of the Cauſe, was, with reſpect to the Share of the Conſideration which the 
Appellant might be entitled to for a Continuation of ſuch Communication, after the Cauſe was returned, 2 
Reſpondents having before that Time poſſeſſed the Level, bona fide, under the Authority of the Award of — 
Arbitrator, and of the firſt Judgment of the Court below in their Favour.— And the Reſpondents, * 
judicial Offer which they made (for the Sake of Peace, and to prevent a diſagreeable, tedious, and expenſtre 
Litigation) put an End to every Queſtion on that Point, and to any Pretence for a Claim of Comfideration r 
favour of the Appellant, after the making ſuch judicial Offer. The Appeal, brought after ſuch Offer, an 
when another Part of the ſame Interlocutor was kept open for Judgment by the Reſpondents Reclaiming e 
under Order to be anſwered, (and while ſeveral other Points in the Cauſe are ſtill undetermined) is to the Ja 


Degree wanton and vexatious. 


I; 


theſe Parts of the Interlocuto! 
and conformadle to 


II. Suppoſing the judicial Offer of the Reſpondents out of the Caſe, they contend, That 


of gth December 1773, complained of; by the Appellant, are agreeable to Law and Juſtice, F Geffon 
the Judgment of your Lordſhips.— That Judgment, in ſo far as it reverſed the Decree of the Court o 1 gory 
is (with great Submiſſion) merely a general Reverſal, taking the former Decree out of the Way, in ent x 
in your Lordſhips declaratory Judgment which follows the Words of Reverſal : But without eſta | 1 
meaning to eſtabliſh any Thing further, than the taking out of the Caſe the Decree of the Court below, 


ſubſtituting in its Place your Lordſhip's declaratory Judgment, leaving every Thing elfe 15 the . 


the now Demand of the Appellant for ſhutting up the Level, is inconſiſtent with the 
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ined by the Court below: The only Thing ſettled by your Lordſhips declaratory fud is, T 
— had no Right, by the Leaſe, to communicate the Level mid Conſent of 7] ye ai 20 
Conſent he has already given by empowering the Arbitrator to conſent for him this was done, and the Level 
communicated in conſequence thereof. —That Queſtion therefore had been previouſly determined by the Agree- 
ment of Parties. —And with reſpect to the Confideration, (a Point in the Cauſe ſtill undetermined) the Leaſe 
which conſiders the Continuation of the Level a joint Concern, in which both Parties were equally to ſhare, 
thereby points out a certain Mode for aſcertaining the Appellant's Share of ſuch Conſideration, if any ſhall 


ultimately be found due. 
Mr. Biggar came under no Obligation to procure from Lord Abercorn a perpetual Communication of the Duding- 
fon Level to the Coal of Niddey bes is no Mention made in the Leaſe of a perpetual 9 4 


Mr. Biggar only became bound to procure Lord Abercorn's Conſent to communicate the Level to the Niddry 
Coal, and this has accordingly been done long ago; but Mr. Biggar came under no Obligation to warrant that 
Communication when made to Perpetuity, The ſole Foundation of the Tranſaction between the Appellant 
and Mr. Biggar, was the Leaſe from Lord Abercorn to Mr. Biggar ; and the Appellant knowing the Nature of 
Mr. Biggar's Right, could never expect or mean to acquire a better Right than Mr. Biggar himſelf was poſſeſſed 
of: But the Appellant now enjoys the Uſe of Lord Abercorn's Level, under a Title which, the Reſpondents are 
adviſed, cannot be defeated, n the preſent Caſe, it is ſufficient for their Purpoſe to ſay, that the Judgment of 
your Lordſhips ſecures that Enjoyment to the Appellant, ſo long as the Reſpondents have an Intereſt in the ſupe- 


rior Coal-Works. 
E. THURLOW. 
AL. WEDDERBURN. 
HENRY DUNDAS. 


i / Na 2 lus POLY: 2 TI, WES 


: 
/ 
/ 
bl 
— 
A” 


* 
1 
F * 


4 77 1 / 4 * 2 4 * p J * 7 7 ” 
4 / 4 Cl 2 2 25 0/17; / {UE -/ Pt | . 7 # } $55 O73, LIE, / 7 
'Y > © .£ . 1 oe / CEC... 0 {4 237 N f A #4 N Ces - 2 


c 
FL- 

* 

* 


/ 1 


6 5 17. Fo MS, | Fl 2 
fla He Urge 097 77216. 4 RAO n AA (nods Fart! 


* 


# * 


W 


. : 


— 


— 


ten Fr n. 74 2 Ved XCM {hid Eid eve, 2 JW di, ( 7 
or 25 3, > 0 Dh, 5 / | 
/ - | 45 ES. f i . \ 7 þ ©" J 
10 Wo che of. Hes "W/E He 14 J. (en hee duals OM HS 7 (1/1 20 2 ed. 
; : wy, % / | 


> * : 2 17 . + 1 1 - 'S 7 R 3 
U ei ACTOR tit o , , z 9. Lud Mnf Jet? }/ J. 7 
| ; —7 f ff ©* 


Av / 


"Fo R | — MT . 
g 2 z2coα FO fh. 116 17 Jene 04% Me 


% 


PS | 


Fs, 


| , A 2 8 75 FS ” 45S; p 8 5 
bane queue, (e, {erm V0 , dee, fte cee, 


0 5 vi 7 * * 4 | 0 ; ; | ( ) 
| 2 2 f LF - . 
Ray: ZI dane Hoes b 171, 1 {0 lee l Jie 7 i/ 8 „ A 


if 


A 


x 
90 
. 


= ff 1 9 72 4 5 5 2 : 5 1 ' (: 4 » MN 
| 77 : / ? — Fl 2 ; * 4 * f # 4 p ( 7 5 5 , p 5 7 o g / P 
mW , 2 eas : { 1 72 eL C AVT A. 6 alt 2116 444 46 A Nel 


4 HApjrefl - tO De {7 20/72 Z A n H. 2 72 A 
/ , 
f 48 | ; * » 4 | -” 72 : 5 PP | : 
e IEC be Din Ve [Td HH, 2, Hr {O44 7/ of / x1 O71 4: 
| p \ 7 7 | 
1224 4 2 4 j 


8 7 
Ba VC) 4 4 77 5 8 g G * F 2 | " _ a : n - 7 
» L 2 0 1 4 22 ; 1 20 {0 1 Fa. » <il 1 1 / C 71 . 1 m—_ pn / 7 4 / 77 7 7. | 

. 5 / 


/ . 


EKCACFCOTHT 


4 


1 | 8 0 . JL . | i a % 2 4 | g pf | 
% OS 1f7 7 . SM % bia lu N AY 2707 7 A> 7 7. TAN of 2 Pon er > 
/ a Py : | * 2 * 
Fg | 


7 


It cs 4: C1 Ho ibu „ N. e FD ue. u. 7 ee A 5 


f 4 8 g — hn.” i 2 o 
WIN #7 7 oO. a 4. gre - g 2 7 * 5 7 , 4 - : | 9 4 
Wh: He * HT AA {AC Hel LF 7 2 Ant DA 2 re . e 7 { Al p mi 2HN Cas 


\ ) e FE 
75 Tce | 


/ 


--4 


9 


F 


8 Fey F4 4 - 1 4 1? p © / : : — . , 
100 luce cu. [exs. FO Fu WTO: F Pas 2 El 4/1f Stef e , Of 7 
* A, V. n, RPO f He 2 
. 1 hg {Need R-£ 0 AF av {4 LH, SiO 47 it le,, lei, 
/, | 
/ 


* 4 
. A , s : 7 4 , 15 ; k be N p { » - 7? F 
Lit {a S167, E e of he ſoon? aps E 74 ker'd 75 2 7 * 7 25 Fl 2 2 .= . Apr 7 009 57 


— 
. * — 

. AT 4 5 
| ä x. # F 4 


1 s 3 ee / / 5 
be ee, Can. Oe Kalb due, ue, line bc: 
f | ; . A 


\ 1 "AS . 9 


- - 


4 : - 8 


R * 8 9 7 — 6h» 
>; > : 
A 


| Andrew Wauchope, E/quire, =» Appellant.” 
Sir Archibald Hope, $aronet, and) 
Captain John Macdowal, 5 Reſpondents, 
; The Reſpondents C A 8 E. ; 
To be heard at the Bar of the Houſe of Lords on 
a Tueſday the 29th Day of March 1774. 
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